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Ms. Juhi Gogoi                                                                       GR- 2336/2014 

JMFC, Tezpur, Sonitpur 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

G.R Case No. 2336/2014 
 

Under Section- 279/338/304(A) of I.P.C. 

 
 
                                State                   …………… Prosecutor 

 
                                 -vs- 

 
Md. Eliash Khan 

S/O:-Late Hatim Khan 

R/O:-No-2, Supariguri 

P/S:-Manikpur 

Dist:-Bongaigaon, Assam   

 

   ........... Accused person  

 

Present 

     JUHI GOGOI, B. Sc, LL.M, A.J.S. 

JUDICIAL MAGISTRATE FIRST CLASS, 

Tezpur::Sonitpur 

 

For the Prosecution :-  Mr. A. K. Sahani, Ld. A.P.P.  

For the Defence :-  Mr. Biren Borah & Mr. Sanjeeb Bhuyan, Ld. Advocates.  

Offence Explained on  :-  19.09.2017 

Date of Evidence :-12.12.2017, 07.04.2018, 13.12.2018 &15.05.2019. 

Date of Argument :-02.07.2019 

Date of Judgment :-09.09.2019   

 

JUDGMENT 

 

1. The factual matrix of the prosecution case as revealed from the FIR 

lodged by the informant Sri Babul Horijan, is that on 21.09.2014 at about 9:30 

AM, his brother Sri Arjun Horijan was proceeding from his house towards Sootea 

weekly market in his bicycle and when he was returning to his house, a Truck 

bearing registration number NL-01/G-3587, which was coming from Tezpur 

towards Biswanath Chariali, driven in a rash and negligent manner, knocked 

down his brother at N.H-52 near Khatowal Gaon Center as a result of which his 

brother died on the spot.Hence, he lodged the ejahar. 
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2. On receiving the F.I.R, the O/C, Sootea PS registered the same as Sootea 

Police Station Case No.123/2014, u/s–279/427/304(A) of I.P.C and investigation 

was done by the investigating officer. On completion of the investigation, the 

investigating officer of this case submitted Final Form against the accused 

person, namely, Md. Eliash Khan u/s-279/338/304(A) of I.P.C vide Final Form No. 

76/14 dated 30.10.2014.  

 
3. On submission of the Charge-sheet, my Ld. Predecessor has taken 

cognizance of offences u/s-279/338/304(A) of I.P.C against the accused person 

and summon was issued against him. On appearance of the accused person, 

copy was furnished to him and the particulars of offences u/s–279/338/304(A) of 

I.P.C were read over and explained to the accused person, to which he pleaded 

not guilty and claimed to be tried.     

 
4. In the course of trial, the prosecution side has examined as many as six 

witnesses including the informant, medical officer and the investigating officer in 

support of this case. The accused person was examined under section 313 of 

CrPC; the defence plea was of total denial, defence chose not to adduce any 

evidence in support of their case. 

 

5. POINTS FOR DETERMINATION: 

 
(i.) Whether the accused person on 21.09.2014 at 

about 9:30 AM on N.H-52 near Khatowal Gaon Center 

drove the Truck bearing registration number NL-01/G-

3587in a rash and negligent manner so as to endanger 

human life and thereby committed an offence under 

section 279 of IPC? 

 
(ii.) Whether the accused person on the same date, time 

and place cause grievous injury to the victim Sri Arjun 

Horijan by driving the aforesaid truck in a rash or 

negligent manner and thereby committed offence under 

section 338 of IPC? 
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(iii.) Whether the accused person on the same date, time 

and place drove the aforesaid truck in such a rash or 

negligent manner resulting into the death of Sri Arjun 

Horijan and thereby committed an offence under section 

304(A) of IPC?  

 

ARGUMENT 

I have heard arguments from both sides at length. The Ld. Counsel for the 

accused submitted that the prosecution has failed to prove the case against the 

accused person for which the accused needs to be acquitted. On the other hand, 

Ld. APP submitted that the accused needs to be convicted as the prosecution is 

able to prove the offences against the accused person.  

 
EVIDENCE OF THE PROSECUTION WITNESSES 

 
6. The Informant– Sri Babul Horijan has been examined as P.W-1. 

He has specifically stated that he knows the accused person of this case, who is 

a driver. He stated that the incident took place on 21.09.2014 at about 9:30AM 

when his brother who was proceeding from his houseon his bicycle towards 

market was knocked down by a truck loaded with cement which was coming in a 

rash and negligent manner. He stated that the accident occurred near the shop 

of Jaanti Harijon as a result of which his brother died on the spot. He further 

stated that the said truck was coming in a high speed. Thereafter, he 

immediately lodged the FIR and the police caught the accused. Later, he came to 

know the name of the driver of the truck as Eliash Khan. Exhibit-1 is the FIR and 

Exhibit-1(1) is his signature.  

 
 During the cross-examination of PW-1, he stated that at the time of the 

accident he was little ahead from the place of occurrence. He stated that he 

could not remember the name of the driver of the offending truck. On the day of 

accident, there was a Sunday market in Sootea and many people gathered in the 

said market. There was a small bag in the cycle. He denied the suggestion that 

as it was a market day, the vehicles were not at high speed. He also denied the 

suggestion that as his brother lost his balance he himself fell down on the 

ground. He did not know the number of the truck. He further stated that he 

cannot say for whose fault the accident occurred.  
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7. Sri Bootna Harijan has been examined as P.W-2. He has specifically 

stated in his evidence thathe knows the informant but the accused is not known 

to him. He stated that the incident took place around two years back on Sunday. 

He further stated that on the day of incident, his brother went to the market by 

riding cycle and carrying goods. He stated that he himself had seen the accident 

as he was drinking tea near the place of occurrence. He further stated that a 

truck was coming from the backside of his brother and had knocked him, as a 

result of which his brother died on the spot. He stated that the truck was in a 

high speed.  

 
 During the cross-examination of P.W-2, he stated that he had not seen 

the driver of the truck. He also stated that he was about 20 feet away from the 

place of occurrence. He stated that as he was drinking tea so he could not say 

from which side his brother was proceeding. He denied the fact that he himself 

had not seen the accident and falsely lodged the case. He further denied the fact 

that he did not know for whose fault the accident occurred.  

 
8. Sri Raja Roy has been examined as P.W-3. He has specifically stated 

in his evidence thathe knows the informant of this case. He stated that he came 

to know that the informant lodged the case when a truck knocked his brother. 

He stated that the accident took place in the year 2014 at about 10:30 in a 

highway situated in between Tezpur to Biswanath Chariali, as a result of which, 

the victim died on the spot.  

 
 During the cross-examination of P.W-3, he stated thathe heard about the 

incident which took place with a truck. He stated that he did not know for whose 

fault the accident occurred. He further stated that he was not at the place of 

occurrence at the time of accident as he was inside his shop. 

 
9. Sri Kalyan Ghosh has been examined as P.W-4. He has specifically 

stated in his evidence that he knows the informant of this case but the accused 

is not known to him. He stated that the brother of the informant Arjun Horijan 

had met with an accident in the month of September, 2014, which took place 

infront of his shop at about 10 A.M. The accident occurred on the National 

Highway road situated in between Tezpur to Biswanath Chariali. He also stated 
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that a truck had knocked the brother of the informant due to which, the brother 

of the informant died on the spot. Moreover, he stated that he had not seen the 

driver of the offending vehicle and also did not know the number of the said 

truck.  

 
 During the cross-examination of P.W-4, he stated that the brother of the 

informant was on his bicycle and the truck was in a high speed. He did not know 

who drove the said offending truck. 

 
10. Dr. Munim Chandra Pujari, who is the medical officer has been 

examined as P.W-5. He has specifically stated in his evidence that on dated 

21.09.2014, he was working as Senior Medical and Health Officer at Kanaklata 

Civil Hospital, Tezpur. On that day, he conducted post mortem over the dead 

body of Arjun Horijan as per requisition from Sootea PS GD No. 508 dated 

21.09.2014 and the said dead body was identified and escorted by UBC/471 

Prachujya Saikia. He stated that on post mortem examination, there was 

complete disfigurement of the skull, face and neck due to run over injury. He 

stated that rigor mortis was present and the examination of the cranium and 

spinal and shows multiple fractures of the skull bones with disfigurement and 

evisceration of the brain matters. He opined that the cause of death was due to 

shock and hemorrhage as a result of severe crush injuryof the head, neck, chest 

and upper abdomen. Exhibit-2 is the post mortem report and Exhibit-2(1) is his 

signature.  

 
 During the cross-examination of P.W-5, he stated thatin such type of 

injuries as sustained by the deceased, the death occurs instantaneously. He 

stated that the dead body arrived at afternoon on 21.09.2014. He further stated 

that the exact time of arrival is not mentioned. He stated that there is no any 

requisition slip in the record. He stated that in his report i.e. Exhibit-2, above the 

signature of the Joint Director there is no any endorsement of him concurring to 

his findings. Moreover, he stated that such type of crushing injuries may be 

caused as a result of falling from a tall building or tall tree and such type of cases 

may be accidental or suicidal nature. 

 
11. ASI Mohan Ch. Nath, who is the investigating officer has been 

examined as P.W-6. He has specifically stated in his evidence that on 
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21.09.2014 he was at Sootea PS working as “Shristtadar” and on that day, one 

FIR was lodged by Babul Horijan at Sootea PS, which was received by the then 

O/C S.I. Pradip Hazarika and it was registered as Sootea PS Case No. 123/14 u/s 

279/427/304(A) of IPC and entrusted him with the investigation of the case. 

Thereafter, he went to the place of occurrence, prepared sketch map and 

recorded the statement of the witnesses. He stated that the accident took place 

at Sootea daily market in which one truck hit the deceased Arjun Harijon. He 

further stated that at the place of occurrence, he found the truck and the victim 

and also the driver who was arrested and as the sections are bailable in nature, 

he was allowed to go on bail. He also seized the documents of the truck and 

prepared seizure list. He stated that after completion of the investigation, he 

submitted charge sheet against the accused person, namely, Eliash Khan u/s 

279/304(A) of IPC. Exhibit-3 is the sketch map and Exhibit-3(1) is his signature. 

Exhibit-4 is the seizure list and Exhibit-4(1) is his signature. Exhibit-5 is the 

charge sheet and Exhibit-5(1) is his signature. 

 
 During the cross-examination of P.W-6, he stated that he went to the 

place of occurrence at 12:30 PM. He stated that GD Entry was made as GD Entry 

No. 508 dated 21.09.2014. He stated that he had not seen the extract copy of 

the GD Entry. He stated that he had not witnessed the accident. He had also 

conducted MVI of the truck and it was sent for MVI on the day of accident. He 

stated that he had made the seizure at the police station. The owner of the 

shops which were shown in the sketch map was examined by him. He denied the 

fact that he had not recorded the statement of the eye witnessed. He further 

denied the fact that he had not gone at the place of occurrence and submitted 

the charge sheet mechanically.  

 
APPRECIATION OF THE EVIDENCE 

 
12. In order to establish the charges u/S- 279/338/304(A) of IPC, the 

prosecution has to establish in the first place that accused was driving the 

offending vehicle in rash and negligent manner on a public way. Secondly, it has 

to establish that the said act or the said negligence on the part of the accused 

resulted in an accident and thirdly, it has to establish that the said accident 

resulted in the death of the victim. The proximity between alleged negligence 

and the death of victim is to be established by leading cogent evidence. 



7 Of 9 

 

Ms. Juhi Gogoi                                                                       GR- 2336/2014 

JMFC, Tezpur, Sonitpur 

 
13. From a close scrutiny of the evidence on record, one fact which is clear 

that an accident did occur which resulted in the death of Sri Arjun 

Horijan but it has to be seen whether the above facts in issue have 

been proved or not.The prosecution has examined six witnesses including the 

medical officerand investigating officer.  

 
14. On consideration of the entire evidence of these prosecution witnesses 

and in the light of the materials available on record, the following observations 

are made:- 

 
(a) The evidence of PW-3 has not thrown much light to the prosecution 

case as he was not present at the place of occurrence and he has 

only heard about the accident.  

 
(b) PW-2 and PW-4 are the eye witnesses, who have seen the offending 

vehicle i.e. the truck knocking down the deceased. But both these 

witnesses have testified that they did not know as to who was 

driving the truck at the relevant point of time when the 

accident occurred. 

 
(c) If the ocular evidence of informant is analyzed, it is seen that the 

informant has narrated the story as to how the truck loaded with 

cement knocked down his brother from back side. He stated that he 

lodged the FIR on the very day of accident and police arrested the 

driver of the truck and later he came to know the driver’s name to be 

Elias Ali. But in his cross examination, he stated that he forgot the 

name of the driver and he is not aware of the number of the truck. He 

also stated that he did not know due to whose fault the accident 

occurred. The informant has named the driver of the truck as 

Elias Ali which did not match with the accused of this case 

and the informant himself admitted of not knowing the 

truck’s number. Moreover, he cannot say due to whose fault 

the accident occurred. 

 
(d) PW-6 who is the investigating officer of this case has deposed in his 

examination-in-chief that he found the truck and the driver at the 
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place of occurrence and arrested the driver but in his cross 

examination, he stated that he was not an eye witness to the 

accident. Even though, the investigating officer has arrested 

the driver of the truck at the place of occurrence, it is not 

clear and distinct that it was the accused who was driving the 

offending vehicle at the time of accident as the eye witnesses 

examined by the prosecution who were present at the time of 

accidentfailed to identify the accused person to be the one 

driving the offending vehicleand in absence of any reliable ocular 

evidence, the accused cannot be held guilty.  

 
(e) PW-5 is the medical officer from whose report it is established that 

the deceased namely, Sri Arjun Horijan sustained injuries and died in 

the said accident but the prosecution has miserably failed to connect 

the accused person with the alleged accident and in absence of any 

cogent evidence the medical report is baseless.  

 
15. Situated thus, the prosecution has failed to prove the case against the 

accused beyond reasonable doubt and the accused- Md. Eliash Khanis acquitted 

of the offences u/S-279/338/304(A) of IPC.   

 
O  R  D  E  R 

 
16. Hence, considering the above discussions, accused person, namely, Md. 

Eliash Khanis found not guilty of the alleged offence under section 

279/338/304(A) of I.P.C and he is acquitted accordingly.   

 
17. The bail-bond executed in favour of the accused person is extended for a 

further period of six months from this date as per Section- 437(A) of CrPC. 

 
18. Pronounced by me in this open Court, on this the 09th day of September, 

2019 and given under my hand and seal of this court.    

      

 
         

                JUHI GOGOI 

                                                                                       JMFC, TEZPUR 
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A  P  P  E  N  D  I  X 

 

PROSECUTION WITNESSES 

     

 PW-1 :-Sri Babul Horijan, the informant  

 PW-2 :-Sri Bootna Harijan,  

 PW-3 :- Sri Kalyan Ghosh, 

 PW-4 :-Md. Muksidur Rahman, 

 PW-5 :-Dr. Munim Chandra Pujari, the M.O 

 PW-6 :-ASI Mohan Ch. Nath, the I.O 

  
PROSECUTION EXHIBITS. 

 

 Exhibit 1 :- FIR 

 Exhibit 1(1) :- Signature of P.W-1 

 Exhibit 2 :-Post Mortem Report 

 Exhibit 2(1) :- Signature of P.W-5 

 Exhibit 3 :-Sketch Map 

 Exhibit 3(1) :- Signature of P.W-6 

 Exhibit 4 :-Seizure List 

 Exhibit 4(1) :- Signature of PW-6 

 Exhibit 5 :-Charge Sheet 

 Exhibit 5(1) :- Signature of PW-6 

  
DEFENCE WITNESSES 

    
 NONE. 

 

DEFENCE EXHIBITS 

  
 NIL.   

 

 

                                                                                              JUHI GOGOI 
                                                                                             JMFC, TEZPUR 


